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Recent updates - 20 March 2020

Added:
e Can an employer change an employee's regular roster or hours of work?

e When can employees be stood down without pay?

Updated:
« What if an employee is stuck overseas or is required to be quarantined or to self-

isolate?

« What if an employee wants to stay home as a precaution?

« What if an employer wants their employees to stay home as a precaution?

« What if an employer needs to let employees go?

We'll continue to update the information on our website as the situation develops and as
needed. We encourage you to regularly check this page for more information.

On this page we provide links to important Government information about coronavirus.

We also answer frequently asked questions about workplace obligations and entitlements if

you're affected by the outbreak of coronavirus (also known as COVID-19).
Government information about coronavirus
Please visit:

e Australian Government Department of Health & - for the latest information on the virus,

including requirements and conditions for isolation and quarantine periods and when testing

should be sought

e Services Australia BF - for information and services to help you if you're affected by

coronavirus, including Centrelink payments and support.

Health and safety in the workplace

e your State or Territory Public Health Unit's website - for local coronavirus response activities

and advice
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e Safe Work Australia & - for information and referrals about managing the risks of contracting

coronavirus in the workplace

e your State or Territory workplace health and safety body - who can also assist with workers

compensation enquiries

e Comcare (Commonwealth) & - for Australian Government employees and for employees of

organisations which self-insure under the scheme

e Smart Traveller's webpage on coronavirus &

e Office of the Australian Information Commissioner (OAIC) B - for information on privacy

obligations for private sector employers (including health sector providers) relating to

coronavirus.

Frequently asked questions: Workplace obligations and
entitlements

We encourage employees and employers to work together to find appropriate solutions that suit
the needs of individual workplaces and staff. This may include taking different forms of leave,

working from home, or taking extra precautions in the workplace.

If you have an urgent enquiry about your workplace obligations or entitlements, please contact

us on 13 13 94 and select the prompt for the coronavirus hotline.
On this page:

¢ When can employers direct employees to stay away from their usual workplace under

workplace health and safety laws?

o What if an employee cannot attend work because their child’s school has closed due to

concerns about coronavirus?

o What happens if an employee or their family member is sick with coronavirus?

¢ What if an employee is stuck overseas or is required to be quarantined or to self-isolate?

¢ What if an employee wants to stay home as a precaution?

o What if an employer wants their employees to stay home as a precaution?

e When can employees work from home?

¢ What about casual employees and independent contractors?

e Can an employer change an employee's reqgular roster or hours of work?

¢ When can employees be stood down without pay?
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o What if an employer needs to let employees go?

e Can employees be directed not to travel?

When can employers direct employees to stay away
from their usual workplace under workplace health and
safety laws?

Safe Work Australia & has information about when an employer can direct employees to stay

away from their usual workplace under the model workplace health and safety laws.
More information:

e State or Territory workplace health and safety bodies - for information on State and Territory

workplace health and safety

e Australian Government Department of Health .

Back to top

What if an employee cannot attend work because their
child’s school has closed due to concerns about
coronavirus?

Employees who cannot come to work because they need to care for a child whose school has

closed will ordinarily need to use paid leave entitlements to be paid for their absence.

Paid carer’s leave is available to full-time or part-time employees where the employee needs to
look after a family member or a member of their household who requires care or support

because of a personal illness or unexpected emergency affecting the member. A school closing
on short notice and for a short period due to concerns about coronavirus (for example, because

someone at the school has tested positive) is an unexpected emergency for this purpose.

Casual employees are entitled to 2 days of unpaid carer’s leave per occasion. Full-time and part-

time employees can take unpaid carer’s leave if they have no paid sick or carer’s leave left.

An employee must give their employer reasonable evidence of the unexpected emergency if their

employer asks for it. This will also apply to situations relating to coronavirus.
Other arrangements that may be available include:

e working from home (if this is a practical option and consistent with any applicable award,
enterprise agreement, employment contract or workplace policy) or other flexible working

arrangements
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e taking annual leave

e taking any other leave (such as long service leave or any other leave available under an

award, enterprise agreement or employment contract)

e taking any other paid or unpaid leave by agreement between the employee and the

employer.

More information:

o Paid sick and carer’s leave

e Unpaid carer's leave

e Annual leave

e Long service leave.

Example: Employee needs to care for a child during school closure

Alastor has just received an email from his child’s primary school letting him know that
the school will be closed from tomorrow for 48 hours because a student at the school
has tested positive to coronavirus. Alastor immediately contacts his employer to let them
know he'll need to stay at home during the closure to care for his child.

They discuss whether working from home is an option, but decide that given Alastor
needs to actively care for his child he is unable to work at his normal capacity.

Alastor's employer lets him know that he can take paid carer’s leave and that he needs
to provide his employer with evidence of the school closure. Alastor forwards the email
from the school to his employer as evidence.
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What happens if an employee or their family member is
sick with coronavirus?

Employees who are sick with coronavirus cannot attend the workplace for a period due to the

workplace health and safety legal obligations that both employers and employees have.

Employers can direct employees who are sick with coronavirus not to come to work. Employers
can do this if they’re acting reasonably and based on factual information about health and safety

risks, which includes relying on the Australian Government’s health and quarantine guidelines.

Full-time and part-time employees who cannot come to work because they're sick with

coronavirus can take paid sick leave. If an employee needs to look after a family member or a


https://www.fairwork.gov.au/leave/sick-and-carers-leave/paid-sick-and-carers-leave/payment-for-sick-and-carers-leave
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member of their household who's sick with coronavirus, or suffering an unexpected emergency,
they're entitled to take paid carer’s leave. An employer cannot require an employee to take sick
or carer’s leave. However, in these circumstances, the employee isn't entitled to be paid unless

they use their paid leave entitlements.

Under the Fair Work Act, casual employees are entitled to 2 days of unpaid carer’s leave per
occasion. Full-time and part-time employees can take unpaid carer’s leave if they have no paid
sick or carer’s leave left. Employers should consider their obligations under any applicable
enterprise agreement, award, employees’ employment contracts or workplace policies, which

may be more generous.

An employee must give their employer reasonable evidence of the illness or unexpected

emergency if their employer asks for it. This also applies to situations relating to coronavirus.

Under the Fair Work Act, an employee is protected from being dismissed because of their
temporary absence due to illness or injury.

More information:

e Paid sick and carer’s leave

e Long periods of sick leave

e Unpaid carer's leave

e Notice and medical certificates.
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What if an employee is stuck overseas or is required to
be quarantined or to self-isolate?

Employees should contact their employer immediately if they're unable to attend work because
they cannot return from overseas, are required to enter quarantine or to self-isolate because of

coronavirus.

The Fair Work Act does not have specific rules for these kinds of situations so employees and

employers need to come to their own arrangement. This may include:

e working from home or another location (if this is a practical option), noting they should review
any applicable enterprise agreement, award, employment contracts or workplace policies

e taking sick leave if the employee is sick

e taking annual leave
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e taking any other leave available to them (such as long service leave or any other leave

available under an award, enterprise agreement or employment contract)

e arranging any other paid or unpaid leave by agreement between the employee and the

employer.

Where an employer directs a full-time or part-time employee to stay home in line with advice, for
example in line with the Australian Government’s health and quarantine advice, and the
employee isn't sick with coronavirus, the employee should ordinarily be paid while the direction
applies.

However, if an employee cannot work because they're subject to an enforceable government
order or direction requiring them to self-quarantine, the employee isn't ordinarily entitled to be
paid (unless they use leave entitlements). In this case, their inability to work is because of a

government order or direction, not because of their employer.

If an employee cannot work due to travel restrictions (for example, they are stuck overseas),

they're not entitled to be paid (unless they use paid leave entitlements).

Employers should consider whether their obligations are impacted by any applicable enterprise
agreement, award, employees’ employment contracts or workplace policies, which may be more
generous.

Example: Employee required to self-quarantine following overseas travel

Sebastian is a mechanic living in Victoria. He returned from an overseas holiday on 18
March 2020, after the Victorian Chief Health Officer gave an enforceable direction
concerning overseas travel.

The enforceable direction means that Sebastian has to self-quarantine for 14 days after
his arrival in Victoria. Sebastian contacts his employer immediately to let them know he
cannot come into work.

Sebastian doesn't have any more paid leave available after his holiday.

His employer lets him know he can undertake some basic administrative work from
home, such as ordering stock. The amount of work available will only take 3 hours a day
to complete. This means Sebastian will be paid for 3 hours a day but isn't entitled to
payment for the rest of his ordinary hours.

Example: Employee required to self-isolate - able to work from home



Amelia is required to self-isolate for 14 days after being in close contact with a confirmed
case of coronavirus. She contacts her employer immediately to let them know she can't
come into work.

After discussing the requirements of the role with her employer, they agree that Amelia
can work from home during the self-isolation period as long as she feels well.

After 1 week of self-isolation, Amelia starts to feel unwell. She calls her employer to let
them know the change in her health. Amelia stops working from home and takes sick
leave.

More information:

o Paid sick and carer’s leave

e Unpaid carer's leave

e Annual leave

e Long service leave

e Australian Government Department of Health & - for the latest information on coronavirus,

including requirements and conditions for isolation and quarantine periods and when testing
should be sought

e Services Australia I - for information and services to help you if you're affected by

coronavirus, including Centrelink payments and support.
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What if an employee wants to stay home as a
precaution?

Employees who want to stay at home as a precaution (but who are not directed to by either their
employer or an enforceable government order or direction) need to come to an arrangement with
their employer that best suits their workplace. This may include requesting to work from home (if
this is a practical option) or taking some form of paid or unpaid leave, such as annual leave or
long service leave. Normal leave application processes in the workplace apply. If the employee
doesn't enter into an arrangement with their employer or use paid leave, they're not entitled to
payment in these circumstances. You can find information on self-quarantine requirements on
the Australian Government Department of Health’s website .

Employees are encouraged to discuss their level of risk of contracting coronavirus with their
doctor, workplace health and safety representative or the appropriate Commonwealth, State or

Territory workplace health and safety body.
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Employees who don't work because they have a reasonable concern about an imminent risk to
their health or safety are not taking industrial action. This is provided they're not failing to comply

with a direction to perform other appropriate and safe work.
More information:

e Taking annual leave

e Long service leave.

Example: Employee chooses to self-isolate due to health concerns

Jeff wants to self-isolate as a precaution because he has a weakened immune system.
He contacts his employer to discuss his concerns and asks to work from home for the
next few weeks.

Jeff's employer is already aware of his condition. They check their working from home
policy and conduct a risk assessment to make sure Jeff’'s home office will be safe for him
to use. They then let Jeff know that they’re happy to let him work from home for the next
2 weeks.

Jeff and his employer agree that after 2 weeks, they'll review the arrangement to make
sure it's working and to discuss whether it’s still necessary.

Back to top

What if an employer wants their employees to stay
home as a precaution?

Under workplace health and safety laws, employers must ensure the health and safety of their
workers and others at the workplace as far as is reasonably practicable. Workers also have

responsibilities under those laws.

If an employee is at risk of infection from coronavirus (for example, because they’ve recently
travelled from overseas, or have been in close contact with someone who has the virus),
employers should request that they work from home (if this is a practical option - see When can

employees work from home?) or not work during the risk period.

Where an employer directs a full-time or part-time employee not to work due to workplace health
and safety risks but the employee is ready, willing and able to work, the employee is generally
entitled to be paid while the direction applies. However, if an employee cannot work because
they're subject to an enforceable government order or direction requiring them to self-quarantine,

the employee isn't ordinarily entitled to be paid (unless they use leave entitlements).
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Employers should consider whether their obligations are impacted by any applicable enterprise
agreement, award, employees’ employment contracts or workplace policies, which may be more

generous.

Under the Fair Work Act, an employee can only be stood down without pay if they cannot be
usefully employed because of equipment break down, industrial action or a stoppage of work for
which the employer cannot be held responsible. The most common scenarios are severe and

inclement weather or natural disasters.

Standing down employees without pay is not generally available due to a deterioration of
business conditions or because an employee has coronavirus. Enterprise agreements and
employment contracts can have different or extra rules about when an employer can stand down
an employee without pay. Employers are not required to make payments to employees for the

period of a stand down, but may choose to pay their employees. (See When can employees be

stood down without pay?)

Employers need to balance their legal obligations, including those relating to anti-discrimination.
More information:

Casual employees

e Directing an employee to take annual leave

e Protection from discrimination at work

e Australian Government Department of Health & - for the latest information on coronavirus,

including requirements and conditions for isolation and quarantine periods and when testing

should be sought

e Services Australia &F - for information and services to help you if you're affected by

coronavirus, including Centrelink payments and support.
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When can employees work from home?

Working from home arrangements are usually agreed between an employer and employee. An
employer who wants to direct an employee to work from home should review their obligations
under any applicable enterprise agreement, award, employment contract or workplace policy.
Employers should also consider the nature of the work involved and the suitability of the
employee’s home. Workplace health and safety laws still apply even when an employee is

working from home.
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Where employees are required to record their hours of work (for example, in relation to
annualised wage arrangements under some awards), this needs to continue when they're
working from home. Employers and employees are encouraged to discuss how this should

occur.
More information:

e your State or Territory workplace health and safety body

¢ Comcare (Commonwealth) & - for Australian Government employees and for employees of

organisations which self-insure under the scheme.

Back to top

What about casual employees and independent
contractors?

Casual employees don't have paid sick or carer’s leave entitlements under the National
Employment Standards and usually are not entitled to be paid when they don't work (for
example, if they miss a shift because they are sick due to coronavirus or because they are
otherwise required to self-isolate). Casual employees are paid a casual loading instead of paid
leave entitlements. Employers should also consider their obligations under any applicable

enterprise agreement, award, employees’ employment contracts or workplace policies.

Independent contractors are not employees and don't have paid leave entitlements under the
Fair Work Act. However, there are special provisions that deem contract outworkers in the textile,
clothing and footwear industry to be employees for the purposes of most protections under the
Fair Work Act. Where these provisions apply, the contract outworker should be treated as an

employee.
More information:

e Casual employees

e Independent contractors

e Outworkers.

Back to top

Can an employer change an employee's regular roster
or hours of work?
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Employers need to consult employees about a change to their regular roster or ordinary hours of
work under their award or enterprise agreement. In particular, employers have to:
e provide information about the change

e invite employees to give their views about the impact of the change (including any impact in

relation to their family or caring responsibilities)
e consider their employees’ views about the impact of the change.
Awards and enterprise agreements may also set out extra rules about changing rosters or

ordinary hours of work.

Changes to an employee’s start and finish times (for example, in order to avoid crowds during
peak hours) might be possible under the span of hours provisions in an award or enterprise
agreement. Some awards and enterprise agreements also allow the span of hours to be varied

by agreement.
Reducing a permanent employee’s ordinary hours usually requires the employee’s agreement.

An employer and employee may agree to an ‘individual flexibility arrangement’, which allows
them to vary terms in their award or enterprise agreement relating to when work is performed.
Individual flexibility arrangements only apply to an individual employee, must be in writing, and
are subject to a number of safeguards to ensure the agreement has been genuinely made and
the employee is left better off overall.

More information:

e Rosters

e Individual flexibility arrangements.
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When can employees be stood down without pay?

Employers and employees are encouraged to work together to find appropriate solutions that suit

the needs of individual workplaces and staff.

Under the Fair Work Act, an employee can only be stood down without pay if they cannot be
usefully employed because of a stoppage of work for any cause for which the employer cannot

reasonably be held responsible.

Whether the option of standing down employees is available is very fact dependent and an

employer should exercise the option cautiously. The employer must be able to demonstrate that:
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https://www.fairwork.gov.au/employee-entitlements/flexibility-in-the-workplace/individual-flexibility-arrangements
https://www.fairwork.gov.au/about-us/news-and-media-releases/website-news/coronavirus-and-australian-workplace-laws?print=1

e there is a stoppage of work

e the employees to be stood down cannot be usefully employed (which is not limited to the

work an employee usually performs)

e the cause of the stoppage must also be one that the employer cannot reasonably be held

responsible for.
If an employer unlawfully stands down employees without pay, the employees will likely be able

to recover unpaid wages.

Employers cannot generally stand down employees simply because of a deterioration of

business conditions or because an employee has coronavirus.
Some examples of when employers may be able to stand down employees include:
e ifthere was an enforceable government order or direction requiring the business to close

(which means there is no work at all for the employees to do, even from another location)

o if alarge proportion of the workforce was required to self-quarantine with the result that no

useful work was able to be performed in the business by the remaining employees/workforce

o ifthere was a stoppage of work due to lack of supply for which the employer could not be
held responsible.

This is not an exhaustive list.
Enterprise agreements and employment contracts can have different or extra rules about when
an employer can stand down an employee without pay, for example, a requirement to notify or

consult. Employers should consider whether their obligations are impacted by any applicable

enterprise agreement, award, employees’ employment contracts or workplace policies.

Employers are not required to make payments to employees for the period of a stand down but

may choose to pay their employees. Employees accrue leave as normal.

An employee is not taken to be stood down during a period when the employee is taking paid or
unpaid leave that is authorised by the employer or the employee is otherwise authorised to be

absent.
Other options that an employer may consider instead of stand down include:

e seeking employees’ agreement to take paid (or unpaid) leave for a period
e in limited circumstances, directing employees to take paid annual leave

e in limited circumstances, negotiating with employees to change regular rosters or hours of

work



e terminating the employment of the employees, in which case the employer may have to

provide redundancy pay. See What if an employer needs to let employees go?

The Fair Work Act includes requirements that employers have to meet before they can terminate
an employee’s employment, such as providing notice of termination. An employee is also
protected from being dismissed because of discrimination, a reason that is harsh, unjust or
unreasonable or another protected right. Employers are prohibited from exerting undue influence

or undue pressure on employees in relation to making certain agreements or arrangements.
Example: Lack of vital supply — Stand down

Sally's company operates a business that imports and sells electrical goods which are
manufactured in China. The factory in China ceases to operate as a result of coronavirus
and announces that it will not be exporting any goods for a period of at least 3 months.

Sally explores other options but is unable to identify any alternative work of any value for
her 20 permanent employees to do.

Sally closes her shop and regrettably informs her employees that they are to be stood
down without pay. Sally explains that they are entitled to take any accrued paid leave
during the period as an alternative to being stood down without pay.

More information:

e Pay during inclement weather & stand down

Back to top

What if an employer needs to let employees go?

Some employers may need to make employees’ positions redundant in response to a business
downturn. If an employee’s job is made redundant, their employer may have to give them
redundancy pay. The Fair Work Act has requirements that employers have to meet before they

can terminate an employee’s employment, such as providing notice.

Under the Fair Work Act, an employee is protected from being dismissed because of a temporary
absence due to illness or injury. The Fair Work Act also includes protections against being
dismissed because of discrimination, a reason that is harsh, unjust or unreasonable or another
protected right. These protections continue to operate in relation to employees impacted by

coronavirus.
More information:

e Redundancy pay & entitlements



https://www.fairwork.gov.au/about-us/news-and-media-releases/website-news/coronavirus-and-australian-workplace-laws?print=1#let-employees-go-reduce-hours
https://www.fairwork.gov.au/pay/pay-during-inclement-weather-and-stand-down
https://www.fairwork.gov.au/about-us/news-and-media-releases/website-news/coronavirus-and-australian-workplace-laws?print=1
https://www.fairwork.gov.au/ending-employment/redundancy/redundancy-pay-and-entitlements

e Notice & final pay

e Final pay

e Protection from discrimination at work

e Unfair dismissal.

Back to top

Can employees be directed not to travel?

Employers can direct employees not to undertake work-related travel if this is necessary to meet

workplace health and safety obligations or is otherwise a lawful and reasonable direction.

Employers are unlikely to be able to direct an employee not to undertake private travel.

Back to top


https://www.fairwork.gov.au/ending-employment/notice-and-final-pay
https://www.fairwork.gov.au/ending-employment/notice-and-final-pay/final-pay
https://www.fairwork.gov.au/employee-entitlements/protections-at-work/protection-from-discrimination-at-work
https://www.fairwork.gov.au/ending-employment/unfair-dismissal
https://www.fairwork.gov.au/about-us/news-and-media-releases/website-news/coronavirus-and-australian-workplace-laws?print=1
https://www.fairwork.gov.au/about-us/news-and-media-releases/website-news/coronavirus-and-australian-workplace-laws?print=1

